The Abuse of Executive Power: Getting Beyond the Streetlight Effect
David E. Bernstein * For decades, scholars concerned about the abuse of presidential (and more generally executive-branch) authority in the domestic sphere and about the watering down of the separation of powers have focused on the scope of Chevron 1 and other doctrines that demand judicial deference to the executive branch; 2 the slow, lingering death of the non-delegation doctrine; 3 and whether standing doctrine unduly inhibits litigants who wish to challenge government actions. 4 While those are certainly important issues, they all involve doctrines that allow for the judiciary to determine how active it chooses to be in policing the executive branch. A Supreme Court concerned about executive abuses could narrow the scope of Chevron and other deferential doctrines, revive the non-delegation doctrine, loosen standing requirements, or any combination of the three. So while one can argue (and I would argue) that courts have been derelict in their duty to enforce the Constitution's separation of powers, that dereliction, if it is such, has been the conscious decision of Supreme Court Justices. Their choice has been dictated by some combination of the Justices' constitutional ideology and a pragmatic hesitation to tangle with a co-equal branch. If, however, the Justices ever thought it necessary to preserve the integrity of the American constitutional system, Supreme Court doctrine on the issues noted above could easily evolve to accommodate greater judicial supervision of the executive branch.
A more insidious long-term threat to the Constitution's separation of powers is that the executive branch is increasingly undertaking significant but illegal, or at least extra-legal, actions which seem to leave little if any scope for judicial review even if the Supreme Court desired to be far more aggressive about policing executive action. In this Article, I discuss several categories of such actions, while providing examples from the Obama administration. Part I discusses regulations disguised as "guidance," with specific reference to the U.S. Department of Education Office of Civil Rights' "Dear Colleague" letter regarding sexual assault on campus. Part II discusses measures taken during an economic emergency despite an absence of statutory authority for those measures, with specific reference to the government officials surreptitiously making day-to-day decisions for General Motors after the 2008 financial crisis. Finally, Part III discusses the refusal to implement existing law, with specific reference to the Obama administration's illicit, politically motivated delays and postponements in enforcing various provisions of the Affordable Care Act (Obamacare).
I. REGULATIONS DISGUISED AS "GUIDANCE"
The Administrative Procedure Act (APA) requires that federal agencies that wish to issue formal, binding regulations based on the agencies' interpretation of operative statutes go through a formal notice and comment process. 5 Once that process is complete, a regulation is published in the Federal Register and becomes binding, and can thereafter be reviewed by federal courts. The APA exempts from this process what has come to be known as "guidance," but which the APA calls "interpretative rules [or] general statements of policy." 6 Issuance of guidance can have benign purposes: Guidance can "help to keep the public informed about what agency staff is thinking and they are a method for administrative bureau chiefs to control their subordinates' behavior." 7 But guidance can also be used to in effect impose controversial regulations that agencies prefer not go through the ordinary rulemaking process. Sometimes this preference may be for reasons of convenience or time-sensitivity. 8 Often, however, its because the agencies know that the rules they wish to promulgate either have a dubious, at best, legal basis, or because they understand that an attempt at formal rulemaking would draw sufficient political opposition to undermine the effort. Regardless, the 5 5 U.S.C. § 553 (2015 Supreme Court has recently emphasized agency pronouncements that have "the force and effect of law" cannot be deemed to be "guidance."
9
The Obama administration has provided us with a perfect example of the use of guidance to evade and subvert the regulatory process. In April 2011, the U.S. Department of Education's Office for Civil Rights (OCR) sent a "Dear Colleague" letter to institutions of higher education around the country. 10 The letter, citing as authority Title IX of the Education Amendments of 1972's ban on sex discrimination in educational institutions that receive federal funds, and undertaking no meaningful analysis of relevant judicial precedents, demanded that schools change their procedures for investigating sexual assault complaints to comply with detailed and specific OCR dictates.
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Despite consistent prescriptive language the Dear Colleague letter describing what schools "should" and "must" do, the OCR disclaimed the notion that it was issuing binding regulations. Rather, footnote 1 of the Dear Colleague letter states, that "this Dear Colleague Letter is a 'significant guidance document' under the Office of Management and Budget's Final Bulletin for Agency Good Guidance Practices."
12 OCR, the footnote continues, issues this and other policy guidance to provide recipients with information to assist them in meeting their obligations, and to provide members of the public with information about their rights, under the civil rights laws and implementing regulations that we enforce. OCR's legal authority is based on those laws and regulations. This letter does not add requirements to applicable law, but provides information and examples to inform recipients about how OCR evaluates whether covered entities are complying with their legal obligations. 13 Despite this disclaimer, the letter in fact invented new legal requirements for sexual assault investigations, without going through the notice and comment process, and without citing any existing legal authority justifying the imposition of such requirements.
In the letter and in a follow-up 2014 "Questions and Answers" document, 14 OCR required colleges to lower the level of proof needed to find students accused of sexual misconduct guilty. Most universities had long used a "clear and convincing" evidentiary standard for student disciplinary hearings. 15 OCR announced that universities would be liable for violating Title IX unless they shifted to a more liberal "preponderance" of evidence standard. 16 OCR also in effect barred schools from providing accused students with a fair disciplinary process.
17 Though cross-examination is among the core tools by which litigants reveal the truth, and no complainant or plaintiff in a civil or criminal court case could exempt himself from being called as a witness, OCR "strongly discourages" schools from allowing the accused student to cross-examine his accuser, lest it traumatize the accuser. 18 Nor, apparently, does OCR guidance permit an accused student's representative to cross-examine the accuser. Rather, a school "may choose, instead, to allow the parties to submit questions to a trained third party (e.g., the hearing panel) to ask the questions on their behalf."
19 Even then, "OCR recommends that the third party screen the questions submitted by the parties and only ask those it deems appropriate and relevant to the case." 20 OCR also forbade university disciplinary panels from considering an accusing student's sexual history with anyone other than the accused.
21
Over the last few decades, almost all American courts have limited the extent to which accused rapists can bring in the sexual past of an alleged victim. 22 This ensures that rape trials are not in effect also putting the victim on trial. But no jurisdiction has adopted a blanket rule excluding all sexual history evidence not involving the accused, in part because of concerns that such a rule would violate the due process rights of defendants.
23 Such evidence is occasionally highly relevant to a case, and a blanket rule would deprive the defendant in such cases of a valid defense. OCR also states that a "school should also ensure that hearings are conducted in a manner that does not inflict additional trauma on the complainant," which implies that the school should not start the proceedings with a presumption of innocence, or even a stance of neutrality. 25 Rather, the reference to "additional trauma" suggests that university officials should assume that any complaint is valid and the accused is guilty as charged.
The result of all this has been what one attorney calls "a shocking lack of 'process,' to say nothing of due process, in the way some universities are handling sexual assault complaints."
26 So where did OCR get the authority to impose its guidelines? Title IX of the Education Amendments of 1972 is famous for forcing universities to upgrade their women's sports programs to prevent sex discrimination in collegiate athletics, but it goes well beyond that. Courts have held that sexual harassment is a form of sex discrimination, including when one student harasses another. Schools subject to Title IX are responsible for monitoring and preventing harassment. OCR concluded that if Title IX requires universities to combat sexual harassment because it interferes with women's educational opportunities, universities must also punish sexual assault for the same reason.
27
That's fine as far as it goes-though it raises the issue of whether the reasoning applies to same-sex assault, or assaults by women on men)-but it fails to explain why Title IX requires the specific impositions of the OCR letter. In fact, Title IX likely does not give OCR the authority to dictate the nature of university disciplinary proceedings. No cases suggest that an investigation of an allegation of sexual assault on campus must adhere to anything like the guidelines OCR is imposing on colleges. 28 The Supreme Court has stated in the context of Title IX that at least when public school officials are sued for allegedly not properly intervening in student-onwoman then files a complaint with the university, claiming she was sexually assaulted. During the investigation, the complainant claims she would never voluntarily consent to such a degrading act. The accused, however, locates four men willing to testify that they engaged in the exact same act with the accuser, and it was fully consensual. One of them even has his own video of the interaction. Under the OCR guidelines, the student accused of sexual assault would not be allowed to present that evidence. 25 30 One would presume that the same rationale would apply to claims of sexual assault by a peer at an institution of higher learning.
Even if Title IX does give OCR the power to dictate campus disciplinary rules, OCR needed to go through the normal notice and comment regulatory process before making new regulations, rather than just announcing them through a "Dear Colleague" letter that is subject to neither normal administrative safeguards nor to judicial review. 31 Of course, OCR would argue that the Dear Colleague letter was mere "guidance" without the force of law, but that is an evasion. In addition to the prescriptive language in the letter noted previously, which suggests that OCR was treating the guidance as having the force of law, we can judge the practical effects of what OCR accomplished by how universities reacted, rather than by whether OCR was officially making new law or not.
Universities around the country scrambled to change their procedures to comport with the guidance set forth in the letter. 32 Some, feeling pressure from OCR, reopened past investigations that had exonerated the accused. 33 And what choice did the universities really have? Because OCR did not purport to make a formal, legally binding regulation, there was no way to challenge its guidance in court, and OCR itself, despite the disclaimer in the Dear Colleague letter, was treating the guidance as binding, as it opened multiple investigations of universities for allegedly violating Title IX when dealing with sexual assault claims. Moreover, experience suggested that anything but full and immediate obedience to OCR's agenda in this area would lead to lengthy, costly investigation of university's policy, with the potential penalty of a loss of crucial federal funding, including student 29 Letter "has transformed how higher educational institutions address allegations of sexual assault"). As Novkov explains (without discussing the problematic nature of the explanation), the Dear Colleague letter came in response to concerns from anti-sexual assault activists that Title IX was insufficient to combat sexual violence on campus. In other words, Novkov describes the letter not as an interpretation of Title IX, but as a response to the perceived inadequacies of Title IX. Id.; see also id. at 607-08 ("These changes acknowledge that Title IX does not really address sexual assault and seek to reconfigure it so that it can do so."). Of course, federal agencies do not have the power to make what they see as good policy without having a legal basis for doing so. 33 See DAVID E. BERNSTEIN, LAWLESS: THE OBAMA ADMINISTRATION'S UNPRECEDENTED ASSAULT ON 
Senator Lankford: Let me move on to another process-type question, and that is guidance. What is your process on making a decision when you are discussing whether you are going to do a guidance document or regulation? Is there a written out process that you have in place to say if all of these things-or even if one of these things-is true then there needs to be a regulation?
Mr. Mitchell: So we're guided by the OMB bulletins and by our own office of general counsel and the bright line as I believe my colleague Amy McIntosh told you last week is that for us, if there is a-if there is a statement that we want to make, or a statement or an area we believe needs to be investigated and where we need consultation with the field that will result in having the force of law, we believe that at that point we are bound to enter into rulemaking.
Senator Lankford: Clearly the bright line is, if it is binding, then that is a regulation.
Mr. Mitchell: That's right.
Senator Lankford: The challenge that I hear over and over again from institutions of higher education is, they have a tremendous number of guidance documents that are coming to them, and they do not feel the freedom to be able to come back to Education, the Department of Ed, and say this smells a lot like a regulation to me because this is also where a stream of funding comes from. And so, they feel like they have to take it. Where other entities, obviously private businesses, they get a guidance document come down, they file lawsuits, and they challenge, and they push back on it. Institutions of higher education are actually leaning back and saying, I don't feel the freedom to be able to challenge this for fear that we'll also have other things. Now, I'm sure your answer is, they shouldn't be afraid of us; we're their friends. But I would tell you, they are very concerned that they're-not only the way the regulations are coming out, but the frequency of those regulations and the pure cumulative result of that is they're drowning in guidance documents and "Dear Colleague" letters, is actually how they are coming from you, and this sheer number of "Dear Colleague" letters they feel like they can't challenge.
Mr. Mitchell: So let me say that I'm hearing-I hear the same things when I talk to my colleagues in higher education. And in each of those conversations I do try to reiterate what Amy said last week and I will say again. Our guidance does not hold the force of law and our recommendations and illustrations of the ways in which we are interpreting the statute and the regulations. So we are happy, in fact, to continue in conversations with institutions of higher education. 37 So for four years OCR, acting without any plausible claim to be relying on established legal authority, treated its guidance as binding rules that applied to almost every institution of higher learning in the United States and treated those rules as binding. Only after two U.S. senators challenged Department of Education officials did anyone acknowledge publicly that the guidance could legally be deemed only "recommendations" and "illustrations."
38 Nevertheless, OCR has not sent any follow-up correspondence to universities explaining that its guidance is not binding.
Had OCR instead offered formal regulations through the procedures dictated by the Administrative Procedure Act, universities and others could have (1) challenged the factual underpinning of the new rules for sexual assault cases (the dubious notion that there is a rising epidemic of sexual assault on campuses nationwide); 39 (2) argued, probably correctly, that OCR's guidelines are inconsistent with relevant Supreme Court precedent on university obligations regarding peer-on-peer harassment; 40 and (3) argued that regardless of (1) and (2), OCR was unconstitutionally forcing universities to violate accused students' due process rights. 41 If OCR had chosen to ignore or reject these arguments, the regulations could then have been challenged in federal court. 37 
Quoted in Second Department of Education Official in Eight Days Tells Congress Guidance Is
Not Binding, FIRE (Oct. 2, 2015), www.thefire.org/second-department-of-education-official-in-eightdays-tells-congress-guidance-is-not-binding. 38 See Jake New, Guidance or Rule Making?, INSIDE HIGHER ED (Jan. 7, 2016), www.insidehighered.com/news/2016/01/07/senators-challenge-legality-us-guidance-campus-sexual-assault. 39 Sexual assault on campus, as elsewhere in society, is a serious problem, but sex crimes at universities, as elsewhere in society, have declined dramatically over the last twenty years. Figures bandied about by the Obama administration and others to the effect that one in five college women will be sexually assaulted, massively exaggerate the problem ' Instead, we are left with a situation in which the federal government made up rules that apply to almost every college and university in the country, creating a witch-hunt-like atmosphere on many campuses, 42 with only the barest thread of legal authority to back it up.
II. EMERGENCY ECONOMIC MEASURES WITH NO STATUTORY AUTHORITY
The Supreme Court established in Youngstown Sheet & Tube Co. v. Sawyer 43 (the Steel Seizure Case) that economic emergency, even in a wartime context, does not give the President authority to go act beyond statutory limits. Presidential power is especially constrained when Congress has explicitly declined to give the President the authority he seeks to exercise. 44 Nevertheless, when economic emergency struck in fall 2008, the George W. Bush administration ignored statutory limits and the expressed will of Congress and chose to exercise authority that Congress had explicitly denied it. The Obama administration, rather than rolling back this improper exercise of executive power, instead expanded it. The end result was that the federal government ran the day-to-day activities of a major U.S. corporation, General Motors (GM), without any legal authority for doing so.
The used for "financial institutions." 49 A White House spokesman justified this presidential power-grab by explaining, "Congress lost its opportunity to be a partner because they couldn't get their job done." 50 The government then gave GM and Chrysler ninety days to come up with viable turnaround plans. 51 By the time the deadline arrived, the Obama administration was in office and neither company had made significant progress. 52 Obama's underlings ordered Chrysler to merge with Italian automaker Fiat. 53 Steven Rattner, Obama's "car czar," meanwhile ordered GM CEO Rick Wagoner to resign. Given GM's dependence on TARP money, Wagoner had no choice. So an unelected government bureaucratone not even confirmed by the Senate, even though he pretty clearly qualified as a "principal officer" for constitutional purposes-fired the CEO of a major American company. 54 The Obama administration meanwhile more than tripled the amount of TARP funds available to GM, without Congressional approval.
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Rattner also forced out GM's acting chairman and personally recruited its new chairman. 56 Rattner and his automobile industry task force made all major business decisions for GM, including which brands to keep and which dealerships it should shed and how quickly it should shed them. 57 For public consumption, the task force pretended that GM was acting autonomously. Rattner later complained that "as we drafted press statements and fact sheets, I would constantly force myself to write that 'GM has done such and such.' Just once I would have liked to write 'we' instead." 58 Needless to say, a law that provided for the bailout of "financial institutions," however broadly construed, did not give the government the power to make day-to-day business decisions for GM. Rattner not only did not care, he reveled in the lawlessness. The auto industry rescue, he wrote, "succeeded in no small part because we did not have to deal with Congress." 59 If he had not been able to act unilaterally, he added, "we 49 12 U.S.C. § 5211(a)(1 would have been subject to endless congressional posturing, deliberating, bickering, and micromanagement, in the midst of which one or more of the troubled companies under our care would have gone bankrupt." 60 Either that, or the Obama administration could have followed the law and cooperated and compromised with Congress. Given that Congress had a huge Democratic majority inclined to go along with the administration's initiatives, the Obama administration could hardly blame potential partisan obstructionism for its failure to respect the separation of powers.
III. REFUSAL TO IMPLEMENT THE LAW
The Obama administration has faced persistent criticism for allegedly picking and choosing which laws it chooses to enforce. Critics have claimed that President Obama has been derelict in his duty to enforce the work requirements of the 1996 welfare reform law, 61 has illegitimately ordered U.S. attorneys to not enforce the federal ban on marijuana in states where it is legal, and, most famously, has illicitly ordered federal officials not to enforce immigration law. 62 The legality of President Obama's executive order granting de facto (albeit temporary) legal status to millions of undocumented residents of the United States is currently pending before the Supreme Court. 63 In a sign that some Justices are concerned that the President has been derelict in his duty to enforce the law, the Court sua sponte added to its cert grant the issue of whether the President's order violates the "Take Care Clause" of the Constitution, a clause that until now the Court has not deemed justiciable as a limit on executive discretion. 64 With regard to immigration law, the Obama administration has at least a plausible argument that given limited enforcement resources, the President is acting within his discretion by exempting certain classes of undocumented residents from deportation, and that such exemption entitles the adult immigrants in question to receive work permits. 65 Much more troubling is the administration's refusal to enforce statutory compliance deadlines mandated by the Affordable Care Act, supposedly President Obama's own signature legislative accomplishment. Not only does the administration not have a plausible legal argument for its (in)actions, it has not even attempted to provide any. 66 Many of these (in)actions were undertaken for transparently political reasons. 67 For example, Obamacare requires most employers with more than fifty employees to provide an approved insurance plan to their workers by January 1, 2014, or pay a fine per uninsured employee. By 2013, it became apparent that many smaller companies were planning to abandon whatever insurance coverage they had previously provided employees, pay the relatively small fine, and dump their employees onto the Obamacare exchanges, where many of them would qualify for federal subsidies.
To avoid this pending political disaster, on July 2, 2013, the Obama administration announced in a Treasury Department blog post, 68 that for employers with between fifty and ninety-nine employees the insurance mandate would be postponed until 2015-not coincidentally, after the 2014 midterm elections. Meanwhile, the administration issued rules with absolutely no legal authority to do so requiring any employer who took advantage of the delay to not subsequently reduce or eliminate health insurance and throw its employees on to the exchanges. In March 2014, the administration delayed full implementation of the employer mandate until 2016. 69 Similarly, the President's "if you like your plan, you can keep it" lie 70 became a massive political headache for the Democrats in the fall of 2013. Many individuals and businesses who had insured themselves outside of group plans received cancellation notices from their insurance company because their plans did not meet "minimum essential coverage" requirements under Obamacare. On November 14, 2013, the Obama administration issued guidance encouraging state insurance commissioners to allow existing non-Obamacare compliant plans that were in effect on October 1, 2013, to continue through October 1, 2014. 71 Remarkably, the Obama administration was asking insurance commissioners to disobey federal law. In December, President Obama announced that the federal government would not enforce the individual mandate in 2014 against people whose insurance policies were canceled due to Obamacare. 72 On March 5, 2014, the administration asked state insurance commissioners not to enforce Obamacare rules that would require existing plans to fold until October 1, 2016 73 --again not surprisingly, well after the 2014 midterm elections. Nothing in the statute gave the President the authority to waive the relevant mandatory deadlines.
South Texas College of Law professor Josh Blackman aptly calls the administration's unilateral announcements of changes to Obamacare "government by blog post," a completely unconstitutional way of governing. 74 Obama preferred governing this way even when Republicans offered to work with him. Before Obama announced that he would ignore the law and allow the grandfathering of otherwise unlawful health care plans, Republicans proposed a bill that would have grandfathered existing plans. The President announced he would veto any such bill. 75 Professor Nicholas Bagley, a supporter of Obamacare, acknowledges not just that the Obama administration has been unlawful, but that the administration has not even tried to publicly defend its lawfulness:
The Obama administration appears to justify the delays as routine exercises of the executive branch's traditional authority to choose when, where, and under what circumstances to enforce statutes. (I say "appears" since the administration has not, with one exception discussed below, offered a thorough-going public defense of the delays.) . . . This defense, however, runs counter to legal conventions governing the president's duty to "take Care that the Laws be faithfully executed." Most notably, the administrative delays are not the sorts of "discretionary judgment[s] concerning the allocation of enforcement resources" that, according to Heckler, lie at the heart of the nonenforcement power. The delays are instead bald efforts to avoid unwanted consequences associated with full implementation of the ACA. 76 Bagley argues that one should not consider the Obama administration to more generally be lawless in its implementation of Obamacare, because the administration has enforced many other provisions that it would have preferred to ignore.
77 I am inclined, however, to agree with Professor Jonathan Adler, who rejoins, "where Bagley finds admirable restraint, I suspect calculation. It seems to me the administration has strayed from the ACA's text law when and where it thinks it's difficult for critics to obtain judicial review." 78 
CONCLUSION
This article has reviewed three types of executive branch misbehavior that is difficult or impossible to constrain via judicial review: informally regulating through "guidance" rather than promulgating formal regulations through the notice-and-comment process; ignoring statutory limits and congressional objections in exercising spending and regulatory authority in an economic emergency; and delaying the implementation of duly-enacted legislation for political reasons. This article provided one prominent Obama administration example for each of these.
The article could also have discussed abuses attendant to "sue and settle," which occurs when an agency, frustrated that Congress or the courts are blocking its preferred policies, implicitly colludes with outside groups to settle litigation against the agency on terms that require the agency to do what Congress or the courts previously prohibited. The U.S. Chamber of Commerce estimates that from 2009 to 2012, seventy lawsuits were settled under circumstances such that they can be categorized as sue and settle cases. 79 While in theory judges could refuse to rubber-stamp these settlements, in practice, Article III judges have no coherent mechanism of distinguishing between "sue and settle" settlements and legitimate settlements of adversarial litigation. The Obama administration also abused executive power in a manner not conducive to judicial oversight when the President undermined an ongoing Justice Department investigation of illegal political discrimination by the IRS by announcing publicly in the middle of the investigation that no intentional wrongdoing occurred. 80 In another troubling instance, the Justice Department, breaking a longstanding norm that it will defend in court any duly enacted federal law that has a plausible legal defense, refused to defend the Defense of Marriage Act for transparently political reasons. 81 None of these abuses of executive authority and discretion are easily subject to meaningful judicial oversight. Administrative law professors will undoubtedly keep churning out articles on Chevron and other doctrinal standbys because of the Streetlight Effect. 82 But to the extent academics are 81 For decades, attorneys general of the United States have taken the position that regardless of their administration's own view of a law, "they will not call into question the constitutionality of any federal statute unless the law is so patently unconstitutional that no defense of it could mounted in good conscience." PETER M. SHANE, MADISON'S NIGHTMARE: HOW EXECUTIVE POWER THREATENS AMERICAN DEMOCRACY 127 (2009). Yet with a tight 2012 reelection battle pending, and gay rights groups clamoring for the administration, which had still not announced its support for same-sex marriage, to show some good will, the administration refused to defend the Defense of Marriage Act (DOMA) before the Supreme Court. Attorney General Holder argued that the Justice Department in good conscience could not defend DOMA because there were no legitimate arguments to be made for its constitutionality. U.S. Dep't of Just., Statement of the Attorney General on Litigation Involving the Defense of Marriage Act (Feb. 23, 2011), www.justice.gov/opa/pr/statement-attorney-general-litigationinvolving-defense-marriage-act. That was a rather implausible claim, given that the Department of Justice had defended DOMA in court just a year earlier. When the case reached the Supreme Court, with DOMA defended by counsel for the House of Representatives, Justice Kennedy, for the majority, noted that Holder's "failure to defend the constitutionality of an Act of Congress based on a constitutional theory not yet established in judicial decisions has created a procedural dilemma" and warned that such behavior "poses grave challenges to the separation of powers." United States v. Windsor, 133 S. Ct. 2675, 2688 (2013). See also Ed Whelan, DOMA Ruling Did Not "Vindicate" Eric Holder, BENCH MEMOS, NAT'L REV. (Sept. 29, 2014), www.nationalreview.com/bench-memos/389061/doma-rulingdid-not-vindicate-eric-holder-ed-whelan. 82 As described by Wikipedia, the "streetlight effect is a type of observational bias where people only look for whatever they are searching by looking where it is easiest." Streetlight Effect, WIKIPEDIA https://en.wikipedia.org/wiki/Streetlight_effect (last visited Apr. 18, 2016). It comes from the following old joke:
A policeman sees a drunken man searching for something under a streetlight and asks what the drunk has lost. He says he lost his keys and they both look under the streetlight together. After a few minutes, the policeman asks if he is sure he lost them here, and the drunk replies, no, and that concerned with abuses of executive authority, we need to look beyond the familiar and obvious and to the novel mechanisms by which President Obama, and undoubtedly future Presidents, seek to undermine Congress and to arrogate power to themselves.
he lost them in the park. The policeman asks why he is searching here, and the drunk replies, "this is where the light is."
